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General Policy

Practitioner Insights: Environmental Rights Amendment Revival

BY JOSEPH OTIS MINOTT AND PAUL COHEN

The Pennsylvania Supreme Court’s decision in June
in Pennsylvania Environmental Defense Foundation v.
Commonwealth already has proved to be a game-
changer. PEDF has accelerated the revival of Pennsyl-
vania’s Environmental Rights Amendment that began
in 2013, altering the course of statewide environmental
litigation and reshaping policy at all levels of Pennsyl-
vania government. Those impacts will likely deepen—
and may ripple nationwide—as Pennsylvania and other
states reconsider the viability of constitutional environ-
mental protections.

In 1971, responding to growing concerns about envi-
ronmental degradation, the legislature and citizens of
Pennsylvania approved a constitutional amendment to
protect the environment. Commonly called the Environ-
mental Rights Amendment, or ERA, Article I, Section 27
of the Pennsylvania Constitution provides:

‘‘The people have a right to clean air, pure water, and
to the preservation of the natural, scenic, historic and
esthetic values of the environment. Pennsylvania’s pub-

lic natural resources are the common property of all the
people, including generations yet to come. As trustee of
these resources, the Commonwealth shall conserve and
maintain them for the benefit of all the people.’’

Despite being codified in Article I (Declaration of
Rights) of the state constitution—alongside other fun-
damental rights such as free speech, freedom of wor-
ship, and due process—the ERA had limited effect for
its first 40 years. The ERA was limited primarily by the
state courts establishing a balancing test that failed to
give full effect to the constitutional rights established by
the amendment. Payne v. Kassab, 312 A.2d 86 (Pa.
Commw. Ct. 1973). In Payne, the Commonwealth Court
heard an ERA challenge to plans to widen a road in
Wilkes-Barre that would have resulted in the loss of
trees and public common space. The court established
a three-part test to address ERA claims: (i) Was there
compliance with all applicable statutes and regulations
relevant to the protection of the commonwealth’s pub-
lic natural resources; (ii) Does the record demonstrate
a reasonable effort to reduce the environmental incur-
sion to a minimum; and (iii) Does the environmental
harm that will result from the challenged decision or ac-
tion so clearly outweigh the benefits to be derived
therefrom that to proceed further would be an abuse of
discretion?

Under the Payne test, the government could gener-
ally meet its constitutional duty by showing that its ac-
tion did not violate any environmental laws and any en-
vironmental harm resulting from its action did not
‘‘clearly outweigh the benefits’’ of such action. This
meant that the ERA granted individuals only those en-
vironmental protections that the state imposed on itself
by statute and that—if the economic benefits were great
enough—all manner of environmental degradation
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could survive judicial scrutiny. Not surprisingly, state
agencies nearly always won against ERA plaintiffs un-
der the Payne test.

Payne’s evisceration of the ERA was so complete
that, as recently as 2013, the government argued that
‘‘the Environmental Rights Amendment recognizes or
confers no right upon citizens and no right or inherent
obligation upon municipalities; rather, the constitu-
tional provision exists only to guide the General Assem-
bly, which alone determines what is best for public
natural resources, and the environment generally, in
Pennsylvania.’’ Robinson Twp. v. Commonwealth, 83
A.3d 901, 2013 BL 352532 (Pa. 2013) (plurality opinion).
In short, because courts refused to hold that the ERA
meant what it said, the government treated it more like
a corporate mission statement than a declaration of fun-
damental individual rights that it could not transgress.

The landscape began to change in 2013 when, in the
landmark Robinson Township case, the Pennsylvania
Supreme Court recognized for the first time that
Payne’s statutorily focused balancing test had under-
mined the ERA’s constitutional mandate. In Robinson
Township, a plurality of the Supreme Court began an
ERA revival by holding that certain provisions of Penn-
sylvania’s 2012 Marcellus Shale gas legislation (Act 13)
were unconstitutional under the ERA. But, because
Robinson Township commanded only a plurality of the
Supreme Court, the lower courts and government ac-
tors across Pennsylvania continued to apply the Payne
test—that is, until last month when the Supreme Court
decided PEDF. Pa. Envtl. Def. Found. v. Common-
wealth, No. 10 MAP 2015, 2017 BL 209861, 84 ERC
1838 (Pa. June 20, 2017).

The ERA revival that began with Robinson was re-
soundingly affirmed by PEDF, a decision that Justice
Max Baer described in his concurrence as a ‘‘monu-
mental’’ step in the development of the ERA, a ‘‘disman-
tling’’ of the Payne test, and a ‘‘jurisprudential sea-
change’’ that has ‘‘rejuvenated Section 27.’’ PEDF af-
firmed the plurality’s analysis in Robinson and found
that the Payne test ‘‘is unrelated to the text of Section
27 and . . . strips the constitutional provision of its
meaning.’’ The court, in rejecting the Payne test, held
that ‘‘the proper standard of judicial review lies in the
text of Article I, Section 27 itself, as well as the under-
lying principles of Pennsylvania trust law in effect at
the time of its enactment.’’

Individual Rights, Constitutional Trust Following the
analysis set forth in Robinson, a majority of the Su-
preme Court held in PEDF that the Environmental
Rights Amendment grants individual constitutional
rights to the citizens of Pennsylvania and establishes a
constitutional trust over the state’s public natural re-
sources.

Specifically, PEDF held that the first clause of the
ERA establishes an individual constitutional right for
each citizen to the enumerated constitutional features:
‘‘clean air, pure water, and to the preservation of the
natural, scenic, historic and esthetic values of the envi-
ronment.’’ The ERA ‘‘places a limitation on the state’s
power to act contrary’’ to these fundamental rights, and
prohibits any government actions that ‘‘unreasonably
impair’’ those rights. Future cases will determine what
constitutes ‘‘unreasonable impairment’’ of environmen-
tal rights under the ERA and, perhaps more important,
what degree of constitutional scrutiny such ERA claims

will receive. At a minimum, the Supreme Court sug-
gested in Robinson that, to comply with the ERA, the
government must ‘‘consider in advance of proceeding
the environmental effect of any proposed action on the
constitutionally protected features.’’ In other words, the
government has an obligation to first develop a factual
record of the environmental impact of any proposed
course of action.

Where the record shows degradation is likely to oc-
cur, ERA plaintiffs will likely argue for strict scrutiny of
the government’s action. Indeed, environmental plain-
tiffs, including Pennsylvania’s Clean Air Council, have
recently argued before the Pennsylvania Environmental
Hearing Board that strict scrutiny should apply to ERA
claims: ‘‘1) is there an intrusion on fundamental rights
(i.e. does the action authorize degradation that is likely
to occur); 2) if so, is there a compelling government in-
terest for that degradation (the intrusion on the pro-
tected rights); 3) has the government used the least re-
strictive means to achieve its purpose; and 4) is that
purpose consistent with Section 27 overall?’’ Appel-
lants’ Post-Hearing Br. Re: Article I, Section 27, at 1-2,
Del. Riverkeeper Network v. Commonwealth, EHB No.
2014-142-B (July 21, 2017). By contrast, in another case
following the PEDF ruling, the government argued for
continued balancing of economic interests and less con-
stitutional scrutiny: ‘‘Aspects of the Robinson Twp. de-
cision, such as balancing and sustainable development,
were not addressed by the PEDF Court but may be
deemed relevant in future cases.’’ Commonwealth’s Br.
Re: Article I, Section 27, at 4, Ctr. for Coalfield Justice
v. Commonwealth, EHB No. 2014-072-B (July 12, 2017).

PEDF Case Provides Guidance PEDF held that the
second clause of the ERA establishes a right to ‘‘the
common ownership by the people, including future gen-
erations, of Pennsylvania’s public natural resources.’’ In
connection with this right, the ERA ‘‘establishes a pub-
lic trust, pursuant to which the natural resources are
the corpus of the trust, the Commonwealth is the
trustee, and the people are the named beneficiaries.’’
The Supreme Court noted that the Commonwealth’s
trustee duties apply to all government actors, both
statewide and local. Those duties include ‘‘a duty to
prohibit the degradation, diminution, and depletion of
our public natural resources’’ and to ‘‘act affirmatively
via legislative enactment to protect the environment.’’

On its facts, PEDF was focused on the constitutional
trust provisions of the ERA because the appellant—
Pennsylvania Environmental Defense Foundation, led
by attorney John Childe—challenged provisions of the
state fiscal code related to the lease of state lands for oil
and gas drilling. PEDF argued that all proceeds from oil
and gas leasing on public state lands, which generated
nearly $1 billion between 2008 and 2015, are subject to
the Environmental Rights Amendment’s public trust re-
quirements and must be used for trust purposes (i.e.,
conservation). PEDF argued that provisions of the fiscal
code transferring money from oil and gas leasing into
the commonwealth’s general fund were unconstitu-
tional because the funds would not be used to conserve
and maintain the constitutional environmental trust. In
response, the government argued that the money could
be spent on any public purpose.

The Supreme Court agreed with PEDF that any pro-
ceeds from the sale of public trust assets must become
part of the constitutional public trust established by the
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ERA and be used for conservation purposes. Because
the court held that royalties based on gross production
from oil and gas wells constitute a sale of public assets,
the court held that those royalties must be spent on con-
servation and may not be transferred into the general
fund. The Supreme Court remanded for further factual
determination whether some $400 million of the total
fees generated by the leasing, including annual rental
fees, are part of the corpus of the trust under Pennsyl-
vania trust law. On remand, the Commonwealth Court
will likely consider the Supreme Court’s emphasis
throughout the opinion that the ERA requires the com-
monwealth to act as a trustee, rather than a mere pro-
prietor, of the public natural resources.

Increased Scrutiny of ERA Claims by State Courts
PEDF has had an immediate impact on environmental
litigation across Pennsylvania. Courts are now giving
increased scrutiny to Environmental Rights Amend-
ment claims and have requested supplemental briefing
in several high-profile cases. While many issues remain
to be decided, it appears that the government faces a
much heavier burden than it did under Payne.

In the first and most obvious example of PEDF’s im-
pact on statewide litigation, the Pennsylvania Environ-
mental Defense Foundation has argued on remand be-
fore the Commonwealth Court that part of the current
state budget is unconstitutional. PEDF has sought an in-
junction preventing the state from appropriating $61
million in funds from oil and gas leases to fund the gen-
eral operating budget of the state Department of Con-
servation and Natural Resources (DCNR). PEDF argued
that such appropriation is unconstitutional because
DCNR’s general budget is not directly used for conser-
vation purposes (i.e., it may be used for administrative
expenses or maintenance of state park vehicles and fa-
cilities). Five years ago, the notion that the Environmen-
tal Rights Amendment could be used to enjoin the state
budget would have been unimaginable—but now that
issue is being litigated before the Commonwealth Court
post-PEDF.

In several other cases, courts have asked for supple-
mental briefing before deciding ERA claims. As dis-
cussed above, in the Center for Coalfield Justice and Si-
erra Club’s challenge to permits issued to Consol En-
ergy for its longwall mining operations at the Bailey
mine, the Environmental Hearing Board ordered the
parties to submit supplemental briefs regarding PEDF’s
impact on the plaintiffs’ ERA claims. (The Sierra Club
has received funding from Bloomberg Philanthropies,
the charitable organization founded by Michael
Bloomberg, founder of Bloomberg L.P. Bloomberg BNA
is an affiliate of Bloomberg L.P.) And in another case in-
volving protesters who are blocking the construction of
Sunoco’s Mariner East pipeline (Clean Air Council is in-
volved in a separate legal action against Sunoco related
to the same pipeline), the Huntingdon County Court of
Common Pleas delayed its decision in order to consider
the impact of the rejuvenated Environmental Rights
Amendment post-PEDF. Although the court ultimately
issued an injunction against the protesters and did not
base its decision on the Environmental Rights Amend-
ment, the issue is likely to be raised on appeal to the
Commonwealth Court.

Even industry parties may begin using the rejuve-
nated ERA in arguments post-PEDF. In Warren County,
an oil refinery recently opposed a permit that was

granted to drill an unconventional gas well below the
refinery. The refinery based its opposition, in part, on
the Environmental Rights Amendment and the undue
risk of environmental catastrophe that the drilling per-
mit presented. Although the Commonwealth Court re-
jected the challenge by the refinery because it had
failed to raise its ERA claims at trial, the case may en-
courage similar parties to pursue ERA claims in the fu-
ture.

Finally, even pre-PEDF, some courts were applying
the rejuvenated ERA to strike down local decision-
making that failed to respect citizens’ environmental
rights—and those cases will be more likely to withstand
scrutiny on appeal. For example, Concord Township’s
2016 approval of a land development project was over-
turned because the township denied a citizens request
to hold an evidentiary hearing and present environmen-
tal concerns. See In re Appeal of Mutschler, No. 2015-
3480 (Pa. Ct. Com. Pl. Delaware Oct. 24, 2016). The
Court of Common Pleas ordered Concord’s Board of
Supervisors to conduct an evidentiary hearing and con-
sider the impact of the decision on individual environ-
mental rights and the constitutional public trust. Post-
PEDF, Courts of Common Pleas across Pennsylvania
should be more likely to give such increased scrutiny to
local government decision-making that fails to comply
with the ERA.

Increased Attention to Environment Post-PEDF, law-
makers and policymakers are increasingly considering
the environmental impact of their decisions—and the
risk of litigation for failure to adequately consider citi-
zens’ rights under the ERA.

For example, in his June 30 decision to veto the Plas-
tic Bag Bill (H.B. 1071), Pennsylvania Gov. Tom Wolf
cited the ERA and the PEDF decision. The bill would
have prevented any local government across the com-
monwealth from approving a ban, fee, surcharge, or tax
on plastic bags. In vetoing the bill, the governor may
have been looking at the Robinson Township prec-
edent, which held that preventing local governments
from making decisions to protect the environment (in
Robinson, local zoning decisions) violates the ERA.

The governor recently also decided to sign a longwall
coal mining bill, however, which shows that PEDF has
not been a complete panacea for environmentalists.
Wolf’s signing of S.B. 624 will make it easier for Consol
Energy to develop a longwall coal mine beneath Ryer-
son Station State Park in Greene County. Nonetheless,
his delay in signing the bill indicated that he was likely
considering the environmental impact of his decision
and the threat of additional litigation (as noted previ-
ously, environmental organizations are currently chal-
lenging DEP permits for the Consol energy operation).

Policies and politics also have been shaped in less
formal ways by PEDF. Pennsylvania’s auditor general
cited the ERA as a basis for signing a petition in support
of the Paris Agreement on climate change in late June.
And local politicians and environmental advocates
across the commonwealth also have increasingly
pointed to the ERA and the PEDF decision while pro-
testing pipelines, cuts to the Department of Environ-
mental Protection’s budget, and other threats to envi-
ronmental protection.

Looking Ahead in Pennsylvania and Beyond As envi-
ronmental rights litigation and policy continues to play
out in Pennsylvania post-PEDF, Pennsylvanians may
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not be the only ones watching. More than one-third of
the states have some form of constitutional protection
for the environment. And still other states—including
most notably New York—have ongoing legislative ef-
forts to pass environmental rights amendments to their
respective constitutions.

As in Pennsylvania, those states with constitutional
protections have had varied experiences and measures
of mixed success protecting their environment. Most
have severely limited the significance of these constitu-
tional provisions—as Payne had in Pennsylvania—by
holding that they do not establish an independent
source of rights apart from statutorily enacted environ-
mental laws and by establishing relatively lax standards
for meeting any constitutional requirements.

Although a complete analysis of those provisions is
beyond the scope of this article, Montana stands out
among those states with constitutional environmental
protections. In 1999, the Montana Supreme Court held
that the right to a ‘‘clean and healthful environment’’ in
the state’s constitution is a fundamental right that en-

tails a strict scrutiny analysis. Mont. Envtl. Info. Ctr. v.
Dep’t of Envtl. Quality, 988 P.2d 1236, 49 ERC 1402
(Mont. 1999).

Post-PEDF, it appears Pennsylvania is at the van-
guard of constitutional environmental protections in the
U.S. In the near future, state courts will see new cases
that develop the contours of the ERA as the legal com-
munity, and the wider public, reconsiders the meaning
of individual environmental rights and constitutional
public trusts.
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