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June 17, 2019 

 

Via Email 
 
Environmental Quality Board 
RegComments@pa.gov 

 
 

Re: Comments on Air Quality Fee Schedule Amendments 
 
49 Pa.B. 1777 (April 13, 2019) 

To whom it may concern: 

Clean Air Council (the “Council”) hereby submits the following comments on the 
Environmental Quality Board’s (“EQB”) proposed rulemaking listed as Regulation #7-536 (Air 
Quality Fee Schedule Amendments, or “Amendments”).   

The Council is a non-profit environmental and health organization headquartered at 135 
South 19th Street, Suite 300, Philadelphia, Pennsylvania 19103.  For more than 50 years, the 
Council has fought to improve air quality and the environment across Pennsylvania.  The 
Council has members throughout Pennsylvania who support its mission to protect everyone’s 
right to a healthy environment. 

The Council is joined in these comments by Earthjustice, Breathe Project, and 
PennEnvironment Research & Policy Center (collectively, “Commenters”).  

Earthjustice is a non-profit public interest law firm dedicated to protecting the 
magnificent places, natural resources, and wildlife of this earth, and to defending the right of all 
people to a healthy environment.  

Breathe Project is a clearinghouse for information on air quality in Pittsburgh, 
southwestern Pennsylvania and beyond.  Breathe Project uses the best available science and 
technology to better understand the quality of the air we breathe and provide opportunities for 
citizens to engage and take action. 

PennEnvironment Research & Policy Center is an environmental organization working to 
promote clean air and clean water and to protect Pennsylvania’s great natural heritage. 

Commenters strongly support the spirit of the Amendments.  There is an urgent need for 
increased fees to make ends meet at the Department of Environmental Protection (the 
“Department”).  However, the Amendments do not go far enough to ensure the solvency and 
quality of the air quality program.  The Amendments only maintain the existing level of funding 
when using overly optimistic projections of the amount of other sources of funding.  Moreover, 
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the existing level of funding is not enough to adequately protect air quality in Pennsylvania.  
Therefore, Commenters urge the EQB to revise the proposed fee schedule upward to fully staff 
the air quality program and bring Pennsylvania into compliance with the Clean Air Act. 

The Air Quality Fee Schedule Amendments are Authorized, Required, and Justified 

The authority and indeed the requirement for the Amendments are presented in the 
Department’s Regulatory Analysis Form (“Form”) submission to IRRC.  The Department writes 
on page 2 of the Form, 

Section 6.3(a) of the APCA [Air Pollution Control Act] authorizes 
the Board to establish fees sufficient to cover the indirect and 
direct costs of administering the air pollution control plan approval 
process, operating permit program required by Title V of the CAA 
[Clean Air Act], other requirements of the CAA and the indirect 
and direct costs of administering the Small Business Stationary 
Source Technical and Environmental Compliance Assistance 
Program, the Small Business Compliance Advisory Committee, 
and the Office of Small Business Ombudsman. 

The key phrase is “fees sufficient to cover the indirect and direct costs.”  The Clean Air Act, 
through the Pennsylvania State Implementation Plan, requires that funding be sufficient to cover 
adequate personnel and funds to carry out the Plan.  42 U.S.C.A. § 7410(a)(2)(E)(i). 

Thus there is no question that the Department has the authority under the Air Pollution 
Control Act to raise fees to cover its costs.  Absent additional funding from another source, the 
Clean Air Act compels it to do so.  Assuming the Department’s accounting as expressed in the 
Form and in its attached Clean Air Fund Fiscal Analysis and Fee Report (“Fiscal Analysis”) is 
roughly accurate, its Title V Account will dwindle rapidly toward nothing within the next five 
years, and the Non-Title V Account will be in the red within the next year. 

EPA has corroborated DEP’s accounting.  A 2014 report of the US EPA Office of 
Inspector General criticized the Commonwealth for not raising sufficient Title V revenues to 
cover its costs.1  In four out of the five years from 2008–2012, annual Title V expenses exceeded 
annual Title V revenues.  Id. at page 14, Table 3.  While Title V costs declined 3% from 2008 to 
2012, Title V revenues declined 21% over that period.  Id. at page 15, Table 4.  This is the 
greatest disparity among all the analyzed states.  According to a 2013 Pennsylvania rulemaking, 
“a deficit of $7.235 million is projected for the Title V Major Emission Facilities Account by the 
end of Fiscal Year 2015–2016.  Funds sufficient to support the program need to be collected 
before the fund is in deficit.”  Id. 

Fee increases are not just needed, they are urgent and have been urgent for years. 

                                                 
1 See Enhanced EPA Oversight Needed to Address Risks From Declining Clean Air Act Title V Revenues, dated 
October 20, 2014, available at https://www.epa.gov/sites/production/files/2015-09/documents/20141020-15-p-
0006.pdf. 

https://www.epa.gov/sites/production/files/2015-09/documents/20141020-15-p-0006.pdf
https://www.epa.gov/sites/production/files/2015-09/documents/20141020-15-p-0006.pdf
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On page 16 of the Proposed Rulemaking, the Department explains that “[w]ith this 
proposed rulemaking, the Air Quality Program could maintain its current level of effort, 
gradually fill 17 currently vacant Title V positions, expand its air monitoring network in shale 
gas areas and develop new and improved IT systems including ePermitting and publicly 
available online air quality data.”  This is not an ambitious program of work, but rather a 
minimal level of upkeep the Department is proposing. 

Commenters have no reason to doubt the extensive accounting the Department has done 
to come up with the minimal fee schedule hikes it proposes.  Viewed in comparison to similar 
types of fees that neighboring jurisdictions charge, the proposed fee schedule appears somewhat 
higher than average.  See Form at page 9, Table 6.  That is simply because the legislatures of 
most neighboring states have allocated more funding for their air quality programs. 

The Bureau of Air Quality gets significantly less than $10 million in general funding.  
See Fiscal Analysis at page 10, Table 2.  Delaware has the lowest fees among neighboring states.  
But Delaware has a similar nominal budget allocation for its smaller air quality program to much 
larger Pennsylvania.2  The second lowest fees are in Ohio, a state comparably sized to 
Pennsylvania.  Ohio’s air pollution control budget allocation is $44 million.3  Given the far 
smaller budget allocations that the Pennsylvania Department receives from its legislature, the 
proposed permitting fees are stunningly low. 

In short, increases in the current fee schedule are warranted and very much needed. 

The Proposed Fee Schedule Is Set Too Low to Maintain Existing Efforts 

Commentators strongly support the proposal to increase fees to cover costs, but believe 
that the amount of the increases is not enough.  As noted above, the Department set these rates to 
“maintain [the Air Quality Program’s] current level of effort.”  Yet the Department’s projection 
that the specified increases would meet future needs for maintaining the current level of effort is 
based on shaky assumptions. 

The Department is systematically asking to set fees at levels that are less than the 
estimated costs from past years, despite costs going up over time due to inflation among other 
things.  See Fiscal Analysis at pages 27-28, Table 20.  The Department then relies on the stability 
of its General Fund funding and federal grants to make up the difference.  Id. at page 27.  This 
assumption is unwarranted.  The Department even includes a sideways acknowledgment of this 
in its Notice of Proposed Rulemaking at page 15: “It is unlikely that General Fund monies or 
Federal Grants directed toward air quality will increase in the foreseeable future.” 

                                                 
2 See Delaware House Bill No. 50 (appropriations), Fiscal Year 2020 Operating Budget Supplement at page 45, 
available at http://legis.delaware.gov/json/BillDetail/GetPdfDocument?fileAttachmentId=266366. 

3 See Ohio Environmental Protection Agency, Legislative Service Commission Analysis of Enacted Budget 
“Greenbook,” September 2017, at page 3, Table 3, available at  
https://www.lsc.ohio.gov/documents/budget/132/MainOperating/greenbook/EPA.PDF. 

http://legis.delaware.gov/json/BillDetail/GetPdfDocument?fileAttachmentId=266366
https://www.lsc.ohio.gov/documents/budget/132/MainOperating/greenbook/EPA.PDF
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Pennsylvania has a structural deficit, and official projections show economic growth 
slowing in the upcoming years.4  Besides the slowing of growth, the Commonwealth’s budget 
has been shrinking in proportion to the size of the state economy.5  Historically, the Department 
has seen draconian cuts worse than the average state agency.  According to analysis from the 
Pennsylvania Budget and Policy Center, “General Fund support for DEP has decreased 39% 
since 2007-08 (Figure 22); adjusted for inflation the cut is about 50%. This year, the Department 
of Environmental Protection would see a further 13% decrease in nominal dollar funding under 
Governor Wolf’s proposal, from $158.5 million to $137.8 million.”  Id. at page 32.  Governor 
Wolf is proposing to raid special funds to cover some of that deficit.  Id. at pages 33-35.  Even if 
that happens, it is not a sustainable solution.   

The Department writes, “However, if either or both of the General Fund Appropriation 
money allocated to the Air Quality Program or Federal Grant funding decrease significantly, this 
will create additional pressure to implement increases to the plan approval application and 
operating permit fees and consider additional new fees to maintain the solvency of the Clean Air 
Fund.”  See Fiscal Analysis at page 27.  This is already foreseeable.  Rather than have the 
Department need to repeat this process shortly, the EQB should request the Department to raise 
the amounts of its proposed fees to adjust for the anticipated decrease in General Fund 
Appropriation for the upcoming budget year, and further projected decreases due to lowered 
Commonwealth revenues in the years to come. 

The Proposed Fee Schedule Should be Higher— 
High Enough to Fully Fund the Air Quality Program 

Even setting aside the need to raise the fees to levels high enough to compensate for 
foreseeable drops in General Funding, Commenters urge the EQB to set higher rates to ensure 
the Department can comply with the law and adequately serve the public and regulated 
community.  The proposed fee schedule would only “maintain [the Air Quality Program’s] 
current level of effort.”  Simply maintaining the current level of effort is not enough to meet the 
requirements of the Clean Air Act, because the Department has been starved and understaffed 
over the last two decades. 

As of a year ago, 47 out of the 285 positions in the Air Quality staffing (16.5%) were 
vacant.  See Fiscal Analysis at page 14.  These positions need to be filled, but the Amendments 
as they stand would not accomplish that.  Rather, the Amendments would only allow the 
Department to “gradually fill 17 currently vacant Title V positions,” leaving more than a tenth of 
the vacant positions still unfilled.  See Proposed Rulemaking at page 16.  This is plainly 
inadequate. 

                                                 
4 Commonwealth of Pennsylvania Budget in Brief, 2019-20, available at 
https://www.budget.pa.gov/PublicationsAndReports/CommonwealthBudget/Documents/2019-
20%20Proposed%20Budget/2019-20_Budget_in_Brief_Web.pdf, page 20.  

5 Keystone Research Center and PA Budget and Policy Center, “Pointing in the Right Direction but Limited by a 
Lack of Revenue: An Analysis of the Governor’s Proposed 2019-20 Budget,” March 2019, available at 
https://www.pennbpc.org/sites/default/files/2019_BudgAnalysisFinal.pdf, page 4. 

https://www.budget.pa.gov/PublicationsAndReports/CommonwealthBudget/Documents/2019-20%20Proposed%20Budget/2019-20_Budget_in_Brief_Web.pdf
https://www.budget.pa.gov/PublicationsAndReports/CommonwealthBudget/Documents/2019-20%20Proposed%20Budget/2019-20_Budget_in_Brief_Web.pdf
https://www.pennbpc.org/sites/default/files/2019_BudgAnalysisFinal.pdf
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The greater need, though, is to remedy the understaffing caused by losses of air quality 
positions.  On pages 3 and 4 of the Form, the Department documents the decline in its funding, 
staffing, and services over the last fourteen years. 

Since the last fee increase in 2005, the Department has tried to 
maintain parity between its revenue and expenditures by reducing 
costs associated with administering the Air Quality Program. In 
addition to streamlining the air permitting program through the 
Permit Decision Guarantee policy, creating the online Request for 
Determination (RFD) form, developing general plan approvals and 
general operating permits for 19 source categories, and 
establishing electronic emissions reporting, the Department has 
reduced the number of air quality staff by 72 positions from 349 to 
277, or 21 percent.   

Looking back further, losses are even starker: “The Air Quality Program has seen significant 
reductions in staff since 2000 (99 positions or 26%).”  See Notice of Proposed Rulemaking at 
page 15.  The Air Quality Program’s losses are not belt-tightening, they are understaffing. 

EPA conducted an audit of DEP’s air monitoring network and found major non-
conformance of the program—which was unacceptable and must be remedied—due to 
understaffing.6  Merely reaching compliance with federal law required hiring, EPA concluded: 
“Vacant positions need to be filled in order to continue operating air monitoring program 
pursuant to 40 CFR 58 Appendix A.”  Id. 

The Department at the time acknowledged that “Staffing levels have been a major issue.  
Critical work is being completed, however the program has had to operate in reactive mode 
instead of proactive.  Hiring has begun again in mid-2015 with a full complement expected by 
mid-2016.”  Id.  That complement did not materialize.  In a comment-response document the 
Department drafted in October 2017, it responded to comments requesting the Department to 
enhance its monitoring network by remarking, “In addition, please be aware that the Department 
continues to be constrained by insufficient staffing levels.”7 

Plenty of other evidence underscores DEP’s lack of compliance due to understaffing.  For 
example, the data show that the Department has not managed to timely process Title V Operating 
Permit applications.  The Group Against Smog and Pollution recently analyzed the Department’s 

                                                 
6 See US EPA Region 3, Technical Systems Audit of the Pennsylvania Department of Environmental Protection, 
Bureau of Air Quality, 2015, appended hereto, pages 5-6. 

7 Pennsylvania’s 2017 Ambient Air Monitoring Network Plan Comment/Response Document, October 2017, page 
6, available at 
http://www.depgreenport.state.pa.us/elibrary/PDFProvider.ashx?action=PDFStream&docID=12300&chksum=&revi
sion=0&docName=02+2017+ANNUAL+AMBIENT+AIR+MONITORING+NETWORK+PLAN+COMMENT+A
ND+RESPONSE+DOCUMENT.PDF+&nativeExt=pdf&PromptToSave=False&Size=755542&ViewerMode=2&o
verlay=0. 

http://www.depgreenport.state.pa.us/elibrary/PDFProvider.ashx?action=PDFStream&docID=12300&chksum=&revision=0&docName=02+2017+ANNUAL+AMBIENT+AIR+MONITORING+NETWORK+PLAN+COMMENT+AND+RESPONSE+DOCUMENT.PDF+&nativeExt=pdf&PromptToSave=False&Size=755542&ViewerMode=2&overlay=0
http://www.depgreenport.state.pa.us/elibrary/PDFProvider.ashx?action=PDFStream&docID=12300&chksum=&revision=0&docName=02+2017+ANNUAL+AMBIENT+AIR+MONITORING+NETWORK+PLAN+COMMENT+AND+RESPONSE+DOCUMENT.PDF+&nativeExt=pdf&PromptToSave=False&Size=755542&ViewerMode=2&overlay=0
http://www.depgreenport.state.pa.us/elibrary/PDFProvider.ashx?action=PDFStream&docID=12300&chksum=&revision=0&docName=02+2017+ANNUAL+AMBIENT+AIR+MONITORING+NETWORK+PLAN+COMMENT+AND+RESPONSE+DOCUMENT.PDF+&nativeExt=pdf&PromptToSave=False&Size=755542&ViewerMode=2&overlay=0
http://www.depgreenport.state.pa.us/elibrary/PDFProvider.ashx?action=PDFStream&docID=12300&chksum=&revision=0&docName=02+2017+ANNUAL+AMBIENT+AIR+MONITORING+NETWORK+PLAN+COMMENT+AND+RESPONSE+DOCUMENT.PDF+&nativeExt=pdf&PromptToSave=False&Size=755542&ViewerMode=2&overlay=0
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records from its regional offices to determine the backlog of Title V application.8  It discovered 
that 26 major source Title V Operating Permits were backlogged or unissued (i.e. the facility is 
operating without the required permit), across all but one regional office.  Id.   

The Department is unable to shift significant resources to the Air Quality Program from 
other programs because the Commonwealth has starved them too.  A couple years ago, PA 
Environment Digest gathered documentation of deficiencies in many of the Department’s 
programs, including four water programs and a mining program.9  In 2014, the Auditor General 
conducted a Special Performance Audit on “DEP’s performance in monitoring potential impacts 
to water quality from shale gas development, 2009 -2012.”10  The audit concluded that “as 
evidenced by this audit, DEP needs assistance.  It is underfunded, understaffed, and does not 
have the infrastructure in place to meet the continuing demands placed upon the agency by 
expanded shale gas development.”  Id. 

The evidence is stark that the Department has not been able to fulfill its obligations due to 
underfunding and understaffing.  Legal compliance is important, and for that reason alone, EQB 
should revise the proposed Department fee schedule upward to cover actual costs. 

However, we should not lose track of the crucial role the Department’s air quality 
program plays in preventing premature deaths, chronic disease, crop damage, and overall harm to 
Pennsylvania residents and local ecologies.  Our lives depend on the purity and stability of our 
air and climate.  The Department is the agency at the front lines charged with preserving them. 

Better funding would remedy the main complaint industry has about the Department as 
well—its slowness in processing permit applications.  Without enough staff, the Department can 
neither process nor enforce permits adequately. 

The Department writes to IRRC, “The proposed fee structure would ensure the continued 
protection of public health and welfare of the approximately 12.8 million Commonwealth 
residents and the environment, and allow the Commonwealth to meet the obligations required by 
the CAA.”  Form at page 4.  Not quite so.  The proposed fee structure would help the 
Department avoid major declines in its ability to protect the health and welfare of 
Pennsylvanians, but it is not enough to ensure protection, nor enough to achieve legal 
compliance.  For that, the EQB must raise the fees substantially from the proposed rates in the 
Amendments. 

                                                 
8 See GASP, “By the Numbers: A Look at Allegheny County Health Department, DEP Title V Permit Backlog 
Reduction Efforts,” April 19, 2019, available at https://gasp-pgh.org/2019/04/19/by-the-numbers-a-look-at-
allegheny-county-health-department-dep-title-v-permit-backlog-reduction-efforts/. 

9 David E. Hess, “EPA: DEP Lacks Resources To Enforce Minimum Federal Safe Drinking Water Regs,” PA 
Environment Digest, January 31, 2017, available at 
http://www.paenvironmentdigest.com/newsletter/default.asp?NewsletterArticleID=38651.  

10 Available at https://www.paauditor.gov/Media/Default/Reports/speDEP072114.pdf.  

https://gasp-pgh.org/2019/04/19/by-the-numbers-a-look-at-allegheny-county-health-department-dep-title-v-permit-backlog-reduction-efforts/
https://gasp-pgh.org/2019/04/19/by-the-numbers-a-look-at-allegheny-county-health-department-dep-title-v-permit-backlog-reduction-efforts/
http://www.paenvironmentdigest.com/newsletter/default.asp?NewsletterArticleID=38651
https://www.paauditor.gov/Media/Default/Reports/speDEP072114.pdf
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Besides the Need for Higher Fees, the Details of the Amendments are Reasonable 

Commenters have not identified any significant problems in the other details of the 
Amendments besides the fee schedule needing an upward adjustment.   

The Department remarks that its proposal to institute an “annual maintenance fee” as 
opposed to an increase in an emissions fee is the best option because it spreads out the burden of 
the program costs more evenly across Title V facilities.  See Fiscal Analysis at pages 33-34.  The 
proposal has the added benefit, which the Department does not discuss, of making the program 
more sustainable long-term if emissions continue to decrease.  There is a drawback in this 
approach in that it presents less of a deterrent for higher increased emissions.  However, the 
Department’s choice to go with an annual maintenance fee is a reasonable way to balance the 
benefits and drawbacks. 

The rulemaking contains a new Section 127.465, titled Operating Permit Modifications.  
Commenters request that the Department provide a more complete explanation of the purpose of 
this section. 

Lastly, Commenters support the introduction of a fee for requests to the Department to 
treat permitting materials confidentially.  Besides the obvious benefit of pricing a request which 
imposes costs on the agency, there is the added benefit of giving the permit applicant “skin in the 
game” in making the request. 

Based on Commenters’ experience reviewing permit applications and litigating some of 
the resulting permits, claims of confidentiality are often made overzealously, including materials 
that are not truly confidential.  This needlessly puts more application material out of reach of 
public access and scrutiny, hampering the public’s ability to comment on and watchdog permit 
applications.  Excessive withholding due to claims of confidentiality is a problem with little 
remedy at the moment.  It should be deterred. 

First and foremost, the Department should more closely scrutinize claims of 
confidentiality.  Fixing the Department’s understaffing—see above—is needed for that.  
Meanwhile, though, building in a fee for claims of confidentiality may help deter frivolous 
claims.   
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Conclusion 

Commenters strongly urge the EQB to adopt the Air Quality Fee Schedule Amendments 
after making upward adjustments of the rates to compensate for (1) the forecast drop in General 
Funding for the Department and (2) the need to restore the Air Quality Program and bring it back 
into legal compliance. 

 

Sincerely, 

 

Joseph Otis Minott, Esq. 
Executive Director and Chief Counsel 
Clean Air Council 
135 South 19th Street, Suite 300 
Philadelphia, PA 19103 
215.567.4004 
joe_minott@cleanair.org 

Charles McPhedran 
Earthjustice 
1617 John F. Kennedy Blvd., Suite 1130 
Philadelphia PA  19103 
(215) 717-4521 
cmcphedran@earthjustice.org  
 
Matthew Mehalik, Ph.D. 
Executive Director 
Breathe Project 
Energy Innovation Center 
1435 Bedford Ave. Suite 140 
Pittsburgh, PA 15219 
412-514-5008 
mmehalik@breatheproject.org 
 
David Masur 
Executive Director, PennEnvironment 
1429 Walnut St #1100, Philadelphia, PA 19102 
(215) 732-5897 
davidmasur@pennevironment.org 
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